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1. Some challenges and difficulties

Documentation enclosed with the request

Burden of proof

The Court's authority to choose whether to recognize or refuse
Cases contrary to basic principles of Viethamese law

The exclusive jurisdiction of the Vietnamese Court

The concept of “Foreign Arbitration” and applicable law
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1.1. Documentation enclosed with'the request

e Under Article 453 of Civil Procedure Code:
o Original or certified copy of foreign arbitration award
o Original or certified copy of arbitration agreement

e In practice:
o What if the arbitration agreement is executed by electronic means?
o There have been cases where contracts were sent by Skype => Copy?
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1.2. Burden of proof-.

e Article V of the 1958 New York Convention: Clearly stipulates the burden
of proof

e Civil Procedure Code 2004: Does not stipulate which party has the burden
of proof

e Article 459 of the Civil Procedure Code 2015: There are regulations but the
burden of proof is still unclear

e In practice: Some Judges require the petitioning party to prove it
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1.3. The Court's authority to recognize or refuse

e New York Convention: The court can still recognize even though it has the
right to refuse

e Civil Procedure Code 2015: The Court does not recognize in cases
specified in Article 459

e In Practice: The Court always does not recognize in cases specified in Article
459
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1.4. Cases Contrary 10 basic principles of Vietnamese law

e New York Convention: The term “public policy”
e Civil Procedure Code 2015: The phrase "basic principles of Viethamese law"

e |n practice: Many judges have inconsistent understandings of the above
concept
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1.5. The exclusive jurisdiction of the Vietnamese-Court

e Clause 2, Article 459 of the Civil Procedure Code: Not recognized if the
Arbitration does not have jurisdiction to resolve the dispute

e Clause 1, Article 470 of the Civil Procedure Code: Related to rights to real
estate => Jurisdiction belongs to Vietnamese Courts

e |n practice: Many judges have inconsistent understandings of the above
regulations
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1.6. The cohcept of “Foreign Arbitration” and applicable law

e Clause 3, Article 424 of the Civil Procedure Code: definition of “Foreign
arbitration” according to the Law on Commercial Arbitration

e Clause 11, Article 3 of the Law on Commercial Arbitration: “Foreign
arbitration” means an arbitration established under foreign law.

e Ad hoc arbitration: Basis for determining “Foreign arbitration”?

e Applicable law:
o Foreign arbitration: Request to recognize the award according to the Civil Procedure Code

o Vietnam Arbitration: Request to cancel the award under the Law on Commercial Arbitration

Recognition and Enforcement of Arbitration Award

JAN 10, 2024 | 8:30 AM - 12:00 PM | NEW WORLD SAIGON HOTEL



2. Reasons for non-recognition of arbitral award

e The representative executed the arbitration agreement had no authority
e The representative participating in the arbitration proceedings is not legal

e The arbitration award listed the names of the parties incorrectly

e Incorrect understanding of the burden of proof (not in accordance with the NY
Convention)

e Inconsistent understanding of "basic principles of Viethamese law"

e There are inconsistent understandings of the exclusive jurisdiction of the
Vietnamese Court
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3. Comments and suggestions

e Additional provisions to the Civil Procedure Code for the case of electronic
arbitration agreements

e Amendment for the Civil Procedure Code: Replace the phrase "basic principles
of Vietnamese law" with the phrase "basic principles of Vietnamese civil law"

e If the Civil Procedure Code would not be amended, the Council of Judges of
the Supreme People’s Court should issue a Resolution guiding as above

e Amendment for the Civil Procedure Code to more clearly stipulate the exclusive
jurisdiction of the Vietnamese Court or have a guiding Resolution issued by the
Council of Judges of the Supreme People’s Court.
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Topic A. Setting aside arbitration awards in Vietnam

A.l. Legal basis
A.2. Case studies
A.3. Suggestions for Arbitral Tribunal

Topic B. Non-recognition of the award in Vietham
B.1. Legal basis

B.2. Case studies

B.3. Suggestions for Arbitral Tribunal
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A. Settlng aside arbltratlon awards In Vietnam

A.l. Legal basis

Grounds for setting aside arbitration awards (Article 68 Commercial Arbitration Law 2010)

— Note: the Court is not allowed to re-judge the content of the dispute.

At the request of one of

the parties (within 30 Based on
days after receiving the NIRRT

arbitral award), the court RIICEES
shall consider setting

aside the award

No valid arbitration agreement;

The Tribunal's procedures are inconsistent with the parties' agreement or the
law;

Dispute exceeds the Tribunal's jurisdiction;

Details beyond the Tribunal's jurisdiction in an arbitral award shall be set
aside;

Counterfeit evidence;

An arbitrator's receipt of benefits from one party may compromise the award's
fairness;

Award contravenes basic principles of Viethamese law 0

Basic principles of Viethamese law is the effective basic rules for formulation and implementation of Vietnam’s Law.

(Article 14 Resolution 01/2014/NQ-HDTP)
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A. Setting aside arbltratlon

A. 1 Legal basis

Arbitral award details Reason of the Court

Decision No. | Dispute between Foreign documents received without consularization The request to set
[1/2023/QD- | Singaporean company and is contrary to CPC (referred to Art CC to make it aside the award
PQTT Vietham company on the | general principle of Vietnam law). CPC applied has been accepted
guarantee of an obligation in | because LCA is silent. Not allowed to correct (Article 68.2.dd
a share purchase agreement. | (notarlization) after confirming jurisdiction. Denied an LCA 2010)

argument is deemed lacking objectivity and
consequently runs afoul of Article 4.2 of the
Commercial Arbitration Law—a tenet governing
arbitration principles.

Decision No. | Dispute over damages for not | Covid is a force majeure therefore requesting R to The request to set
965/2023/Q | paying franchise fee during pay fee during force majeure event is contrary to the aside the award

D-PQTT Covid time. franchise contract (violating freedom of contract has been accepted
principle). (Article 68.2.a&d

The quantum for cost incurred/to be incurred is not LCA)

clear to be confirmed as actual damages.
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A. Setting aside arbltratlon

A. 1 Legal basis

Arbitral award details Reason of the Court

Decision No.

578/2022/Q
D-PQTT

Decision No.

974/2019/Q
D-PQTT

Dispute over the Building
structure supply and
construction contract between
the CN Company (Claimant)

and CR Company
(Respondent) for the Arena
Project (HCMC)

Dispute over economic
contract between Company T
(Claimant) and Company C
(Respondent), settled by
Arbitration Center of H City

The award did not fall within the scope of the
Claimant's request (warranty amount). Therefore, the
award violate the principle of freedom of
contract(Article 3.2 of the 2015 Civil Code)

The tribunal did not collect / assess evidence
properly.

Dispute at HCMC economic arbitration centre — this
centre does not exist, but there is no agreement to
re-appointing arbitration centre — violating LCA.

The Respondent has objected jurisdiction but has not
been considered by the Tribunal.
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has been accepted
(Article 68.2.dd
LCA)

The request to set
aside the award
has been accepted
(Article 68.2.b&d
LCA)




A. Setting aside arbltratlon 'awards in Vletnam

A. 1 Legal baSIS

Carefully consider the scope of the Arbitral Tribunal's jurisdiction

Suggestions : : : ,
for Arbitral Comply with the dispute resolution procedure in the Contract

Tribunal (negotiation => mediation => arbitration)

Ensure dispute documents are delivered promptly to parties
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A. Settlng aside arbltratlon awards In Vietnam

A.l. Legal basis

The procedure of recognizing the foreign arbitration awards

Forwarding Preparation for Sending of Appeals &
dossiers to Ac%%%t;récrzse i consideration decisions to Consideration
Courts of applications parties of Appeals

The arbitration award shall
a) To suspend the b) To terminate the ¢) To open a .
consideration consideration meeting for be recognized or not

consideration . .
recognized at this step
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A. Settlng aside arbltratlon awards In Vietnam

A.l. Legal basis

Criteria for non-recognition (Article 459 Code of Civil Procedure)

1.
2.

Lack of legal capacity of parties to conclude the arbitration agreement under applicable laws; \

Legal ineffectiveness of the arbitration agreement based on the chosen law or the law of the award's
jurisdiction when parties can't decide;

Inadequate notification to judgment debtors or inability to exercise procedural rights due to valid
reasons;

Unrequested or excessively competent foreign arbitrator's award; potential recognition of the
requested part in Vietnam;

Inconsistencies in foreign arbitrator's composition or procedures with the agreement or the law of the
award's jurisdiction;

6. Lack of compulsory legal effect of the foreign arbitrator's award on parties;

7. Cancellation or termination of enforcement by competent agencies in the award's country or the
\\applicable home country law. /
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A. Setting aside arbltratlon
A. 1 Legal baSIS

Decision ]
01/2019/QBKDT
M-ST

Award details

Dispute over commercial
business

Settled by arbitration Center
of the Nut & Dried Fruit
Trade Association in UK

Reason of the Court

The arbitration agreement explicitly specified
that the case should be resolved by CENTA
(Arbitration Center of the Grains Association),
not the TNA arbitration center.

=> The arbitral tribunal made a decision outside
its jurisdiction, falling within non-recognition

criteria of unrequested foreign arbitration

(Article 459.1.d Civil Procedure Code 2015)
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A. Setting aside arbltratlon

A. 1 Legal baS|s

- Award details Reason of the Court

Decision Dispute over The agreement was signed by an unauthorized Not recognized
01/2017/QDK Commercial business person => Falling within the non-recognition criteria
DTM-ST (sales contract) of capacity of parties to conclude such agreement

= Settled by Arbitral (Article 459.1.a Civil Procedure Code 2015)

Tribunal of the i. The documents provided by the executing Party do
Singapore not contain evidence that the arbitrator has sent
Z‘:t?irt?aalttilc?r?%en ter notice to th(_a_exeCl_Jting Party => Falling witr_lip th.e
(SIAC) non-recognition criteria of the adequate notification
to judgment debtors or inability to exercise
procedural rights due to valid reasons (Article

459.1.c Civil Procedure Code 2015)
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A. Setting aside arbltratlon au ardﬁ

A. 1 Legal baS|s

Ensure that the arbitration award complies with the basic principles of Vietham’s law
and Rule of Arbitration of the selected Arbitration Center

Suggestions

foTr Ak;rbitrftl Ensure Finality of the Award: Confirm that the arbitration award is final and binding
ribuna

Engage Local Counsel
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Topic 1. M6t sb kho khan, vuéng méc

Topic 2. Nguyén nhan mét s6 phan quyét khdng dwoc céng nhan

Topic 3. Mot vai dé nghi
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1. Mot so khé khan, vieédng mac

Giay to, tai liéu glri kém theo don yéu cau

Nghia vu chirng minh

Tham quyén lwa chon céng nhan hoéc tr chdi ctia Toa an
Trwdng hop trai véi cac nguyén tac co ban cia phap luat VN
Tham quyén riéng biét ctia Toa an VN

Khai niém “Trong tai nw&c ngoai” va luat ap dung
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1.1. Giay toy, tai liéu gwi kem theo don yéu cau

e Quy dinh tai Biéu 453 BLTTDS:
o Ban chinh hoac ban sao c6 chirng thwc PQ cua Trong tai nwéc ngoai
o Ban chinh hoac ban sao c6 chirng thuc thoa thuan trong tai

e Thuc tién:
o Trwdng hop théa thuan trong tai xac 1ap bang phwong tién dién te?
o P4 co trwdng hop hop déng dwoc givi bang skype => Ban sao?

Recognition and Enforcement of Arbitration Award

JAN 10, 2024 | 8:30 AM - 12:00 PM | NEW WORLD SAIGON HOTEL



1.2. Nghia vu chirng minh'

e Diéu V Coéng wéc New York 1958: Quy dinh rd nghia vu chirng minh
e BLTTDS 2004: Knéng quy dinh bén nao co nghia vu chirng minh
e Diéu 459 BLTTDS 2015: Quy dinh van chwa ré nghia vu chirng minh

e Thuwec tién: Mot s6 Tham phan yéu cau bén c6 don phai chirng minh
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1.3. Tham quyén Iwa chon c6ng nhan hoac tir choi cua toa an

e Cong wéc New York: Toa an van cé thé cong nhan khi dwoc quyén tir chbi
e BLTTDS 2015: Tda an khdéng céng nhan khi thudc céc trudng hop Diéu 459

e Thwec tién: Toa an luén khéng céng nhan khi thudc truong hop Diéu 459
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. Trro'ng hqp trai voi cac nguyén tac co’ ban cua phap luat Viét Nam

e Coéng wéc New York: Dung thuat nglr “ chinh sach cong” (public policy)
e BLTTDS 2015: Dung cum ti “ nguyén tac co ban cta phap luat VN’
e Thwec tién: Nhiéu ThAm phan hiéu chwa thdng nhat vé khai niém trén

Recognition and Enforcement of Arbitration Award

JAN 10, 2024 | 8:30 AM - 12:00 PM | NEW WORLD SAIGON HOTEL



1.5. ThAm quyeén riéng biét ciia toa an Viét Nam

e K2 D459 BLTTDS: Khdng cdng nhan néu Trong tai khéng dwoc giai quyét
e K1 D470 BLTTDS: Lién quan dén quyén d/v BBS => Tham quyén TAVN

e Thwec tién: Nhiéu Tham phan hiéu khéng thdng nhat vé quy dinh trén
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1.6. Khai niém “trong tai nwoc ngoai” va luat ap dung

e K3 D424 BLTTDS: Xac dinh “Trong tai nwéc ngoai” theo LTTTM
o K11 D3LTTTM: “Trong tai nwéc ngoai” la trong tai thanh 1ap theo PLNN
e Trong tai vu viéc: Can cu xac dinh “Trong tai nwéc ngoai”?
e Luat ap dung:
o Trong tai nwéc ngoai: Yéu cau cdéng nhan phan quyét theo BLTTDS

o Trong tai VN: Yéu cau hiy phan quyét theo LTTTM
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2. Nguyén nhan moét s6 phan quyet khong dwoc ¢ong nhan

e Nguoi dai dién xac 1ap thda thuan trong tai khéng cé tham quyén

e Nguwdi dai dién tham gia t6 tung trong tai khéng hop phap

e Phan quyét trong tai ghi tén cac bén khéng chinh xac

e Cach hiéu khéng dung vé nghia vu chirng minh (sai v&i Céng wdc NY)
e Cach hiéu khéng théng nhat vé “nguyén tac co ban clia phap luat VN’

e Cach hiéu khéng thong nhat vé tham quyén riéng biét ctia Toéa an VN
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3. Mot vai dé nghi

e B sung vao BLTTDS quy dinh vé trwérng hop thda thuan trong tai dién to

e Sira BLTTDS theo hwéng: Thay cum tlr “cac nguyén téc co bén ctia phap luét
VN’ bang cum t&r “cac nguyén tac co ban cua phap luat dan sw VN’

e Néu chwa slra BLTTDS, HDTP TANDTC nén c6 NQ hwéng dan nhw trén

e Stra ddi BLTTDS theo hwéng quy dinh rd rang hon vé thadm quyén riéng biét
cta Toa an VN hoac cé NQ hwéng dan ctia HDTP TANDTC
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